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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

1. Thiswrongful degth action was brought in the Circuit Court of Lee County againgt Dr. John P.
Hlliatt, Dr. Benton Hilbun, and the North Missssppi Medicd Center. Dr. Hilbun was dismissed by
summaryjudgment. Trid commenced, and NorthMissssppi Medica Center wasdismissedwithprgudice

by agread dipulation with the wrongful deeth beneficiaries of JC. Buskirk. The trid then proceeded



agang Dr. Elliott done. After hearing testimony, reviewing theevidence, and ddliberating, thejury returned
a verdict in favor of Dr. Elliott. The trid court denied motions for a directed verdict, judgment
notwithstanding the verdict, and new trid, and the beneficiaries now apped.
FACTS

2. OnJdune7,1992, JC. Buskirk (Buskirk) was admitted to the North Mississppi Medica Center
(NMMC) to undergo surgery to remove a suspected cancerous miass on one of hislungs. Dr. Benton
Hilbun performed the successful surgery thenext day and I eft orderswith the hospitd S&ff to useacatheter
if Buskirk experienced problems uringting. The day following the surgery, Buskirk did have difficulty
uinding. Two experienced nurses atempted to insert a catheter into Buskirk's bladder but were
unsuccessful. On ther attempts, the catheter would go no further than about two inches into Buskirk's
urethrabeforehdting. They contacted the surgica resident who attemypted the procedure but met with the
samerests Thesurgica resdent then contacted the urologist on cdl thet day, Dr. John P. Ellictt.

13.  After ariving a the hogpitd, Dr. Elliott found Buskirk lying on his bed with blood dripping from
hispenis According to Dr. Elliott's tesimony, this indicated atear had been madein theurethra. On his
firg attempt, Dr. Elliott completely inserted the catheter, but was unsuccesstul in reeching thebladder. His
next atempt utilized arigid instrument cdled aguideto keep the catheter from stopping, but this attempt
was unsuccessful as the guide met with ablodkege in the urethra Dr. Elliott then usad “filiformes™ tiny
threads used to pass through and dilate narrow urethrd openings, in an attempt to widen the blockage to
dlowthe catheter accesstothebladder. Threeatemptswith thefirg filiform were unsuccesstul inreaching
the bladder. The fourth attempt, however, was successful, and the blockage was widened by follower
filiform threads which atached to the end of the firs. Once the urethra passage was wide enough to

accommodate the insation of the cathater into the bladder, Dr. Elliott removed the filiformes and



unsuccessfully attempted to insert the catheter into the bladder. Hisfind attempt utilized the guide again,

but thistime the catheter reached the bladder and began evacueting urine. Dr. Blliott removed the guide
and left indructionsto leave the catheter in place for one day.

4. When the catheter was removed, Buskirk again experienced difficulty urinating. Therewas pain

over his bladder and blood in his urine. Dr. Hilbun asked Dr. Hlliatt to investigate the reasons for this
difficulty, and Dr. Elliottsurology partner performed that task. During a cytascopy (a procedure where
asmdl flexible camerawas inserted into Buskirk's urethra so the doctor could see the Stricture restricting

the flow of urinein Buskirk's urethra), he discovered afdse passage in the wdll of Buskirk'surethra A
fase passageisan areawhich can be crested when acatheter reechesadricturein the urethraand cannot

oo further up the urethra but must go somewhere. A fdse passage does not necessily indicate a
puncturing of theurethra. - After examining the urinein Buskirk's bladder (which was degr), he conduded
thet no further action was necessary. The next day, Buskirk's abdomind region was bloated, and hewas
experiendng pain around his somach and bladder. When x-rays reveded the possble presence of ar in
Buskirk's retroperitoned space (the area in the lower abdomen where the urethra, progtate, bladder,

rectum, and a portion of the colon are found), Dr. Hilbun, with asssance from another urologist on cll,

performed a cystourethrogram (ak.a "cystogram’'; where dye isinjected into the urethra and bladder to
highight possible leskage points on x-rays). This procedure uncovered no legkage in either Buskirk's
bladder or urethra

5.  Dr. Hilbunnext performed exploratory surgery which reved ed Buskirk'sretroperitoned Spacewas
infected with bacteria An infectious disease expert was summoned for consultation. A culture teken of

the bacteriareveded its source to be the rectum or colon. After further exploratory surgery, no traumaor



infection was found in the perineum (the areabetween Buskirk's scrotum and rectum). Nor wasthere any
sgn of damageto that sde of the colon.

6.  Dr. Hliott, Dr. Hilbun, and the infectious disease expart explained to Buskirk's family thet the
infectionwaslife-threstening, and they suspected its causeto beapuncture of the colon crested during one
of theattemptstoinsert acatheter into Buskirk'sbladder. Theinfectiousdiseaseexpert then explaned how
he was going to treet the infection. Buskirk's condition eventudly deterioraied to the point where a
cologomy was performed by Dr. Hilbun. During thesurgery, hedid not olbserveaholein Buskirk'scolon.

Tragicdly, the effortsto save Buskirk'slife were unsuccessful, and he died just over one month after being
admitted for the cancer surgery.

7.  Twoyearslater, Buskirk'swrongful degth benefidaries, FrancesBuskirk, Ronny Van Buskirk, and
Mike Van Buskirk, filed thiswrongful desth suit. They served interrogatories on Dr. Hlliott, induding one
which asked him to identify any expert witnesses whom he expected to cdl a trid. Dr. Elliott would

respond and later file a supplementd regponse to thisinterrogetory. Thefull textsof theinterrogatory and

supplementd response, which are criticd to the andysis of some of the issuesin this case, are asfallows

INTERROGATORY NUMBER 18:

Pleae date the name, address and teephone number of each person
whomyou expect to cal asan expart witnessat thetrid of thisaction. In
addition, please date the subject matter on which each such expert is
expected to tedify, the substance of the factsand opinionsto which eech
such expert is expected to testify and a summary of the groundsfor eech
opinion.

RESPONSE:

Defendant John P. Hlliatt, ., M.D. will offer as an expert Dr. Bayad
Tynes a urdlogig from Birmingham, AL. Dr. Tynes CV is atached
hereto as Exhibit A. Dr. Tynesis of the opinion that the bacteriawhich
precipiteted the infection which Mr. Buskirk suffered is a bacteriawhich



care from fecd maerid ather on Mr. Buskirk's bed, on Mr. Buskirk's
penisor in Mr. Buskirk'spenis. Dr. Tynesis of the opinion that the bed
or Mr. Buskirk's penis or penile area was contaminated because of the
proximity and lack of mationetc. Heisof the further opinion thet it was
becteria in the urethrachannd. Dr. Tynes bdieves thet the bacteriawas
amply pushed with the catheter during the catheterization. He fedsthat
the catheter created the fd se passage and deposited the bacterianear the
posterior of the prostate. He believes tha the bacteria was then
tranamitted by the lymphatic sysem to the Ste where the infection was
found.

Dr. Tynes srongly believes that the colon was never paforated in this

case Thisbdief is reinforced by thefact thet Dr. Hilbun wrotein his opt

[dc] note thet the area of infection was a non-foul amdlling area. Dr.

Tynes says that fresh fecd materid is more than 50% anaerobic bacteria

but he says that the anaerobes do not survive in the outdde air therefore

they were not carried dive back into the podterior of the progtate and

subsequently into the retroperitoned space.
No curriculum vitae was atached, contrary to whet the supplementa response daims, and Dr. Tynes
would later tedtify thet heisnat aurologis. Asnoted previoudy, Dr. Hilbun and NMMC were dismissed
as paties and only the case agang Dr. Hlliott went to the jury for averdict.
8.  Attrid, Dr. Hliott cdled Dr. Tynesto testify asan expat in infectious dissese. The bendfidaries
objected, and thejury wasexcusad. During the hearing on the objection, the beneficiaries argued thet Dr.
Tynessfidd of expertise-assated in theinterrogatory—-wasurology, notinfectiousdiseases. Thetrid court
ingtructed Dr. Tynesto soeek with the benefidaries atorneysbeforethejury returned. Notimelimitation
was s for the interview, and Dr. HElliott's counsd was ingructed to provide a copy of Dr. Tyness
curriculum vitae to opposing counsd. However, the bendfidiaries counsd madeatacticd decisonnot to
interview Dr. Tynes and did nat examine him during vair dire when he was tendered as an expat. The
objection was overruled. The jury returned to the courtroom, and Dr. Tynes was dlowed to testify

concerning histheory of the cause of the becterid infectionwhich killed JC. Buskirk. After histesimony,



the bendficiaries moved to drikeit in its entirety. The motion was denied aswas the beneficiaries mation
for adirected verdict. After thejury returned averdict for Dr. Blliott and judgment entered accordingly,
the bendfidaries moved the trid court for ajudgment notwithgtanding the verdict or for anew trid. This
moation wes denied aswell.

DISCUSSION

l. WHETHER THE TRIAL COURT ERRED IN ALLOWING

DR. TYNES TO TESTIFY FOR THE DEFENSE AS AN

EXPERT IN THE FIELD OF INFECTIOUS DISEASES

WHEN HE WAS IDENTIFIED IN DISCOVERY AS AN

UROLOGIST.
19.  Inther firg two issues raised on goped, the benefidaries dlege thet the trid court abused its
discretionwhenit permitted Dr. Tynesto tetify at trid in Spite of an arguable discovery violation. Thisfirst
isue concerns the misdentification in the supplementd interrogetory response of the fidd of expertise of
Dr. Tynes. The second issue concarns the scope of Dr. Tyness testimony which the trid court dlowed.
Dr. Hlliott assartsthat the trid court did not abuseits discretion whenit dlowed the testimony becausethe
misdentificationwas an unintentiond mistake, and thetrid court afforded the benefidaries the opportunity
to interview Dr. Tynes before he was dlowed to tedtify.
110. Rue 26 of the Missssppi Rules of Civil Procedure governs discovery and dates the following
concerning the identification of trid experts

A party may through interrogetories require any other party to identify

each person whom the other party expectsto cdl asan expart withessa

trid, to Sate the subject matter on which the expert is expected to tedtify,

and to gate the substance of the facts and opinionstowhichtheexpertis
expected to tedtify and asummary of the grounds for each opinion.



M.R.C.P. 26(b)(4)(A)(i). The purpose of thisrule, and genegrdly of the rules of dvil procedure, is "that
trid by ambush should be abolished, the experienced lawyer's nogdgiato the contrary notwithstanding.”
Harrisv. General Host Corp., 503 So. 2d 795, 796 (Miss. 1986). Asexplanedin Harris:

We have sought procedurd judtice through a set of rules desgned to

assure to the maximum extent practicable thet cases are decided on their

merits, not the fact thet one party cals a surprise witness and catchesthe

other with his pants down.
| d.
f11. Both Buskirk's beneficaries and Dr. Elliott agree that the trid court is afforded condderable
discretion when addressng discovery vidlations and will not be found in error absent abuse of that
discretion.  See Robert v. Colson, 729 So. 2d 1243, 1245 (Miss. 1999); McCollum v. Franklin,
608 So. 2d 692, 694 (Miss. 1992). They both assart that thetrid court isto consider four factorsbefore
exduding evidence based upon adiscovery vidlaion: the explanation for thetransgresson, theimportance
of the testimony, the need for time to prepare to meat the testimony, and the possibility of a continuance.
Miss. Power & Light Co. v. Lumpkin, 725 So. 2d 721, 734 (Miss. 1998) (citing Murphy v.

Magnolia Elec. Power Ass n, 639 F.2d 232, 235 (5th Cir. 1981)). With regard to each factor, this

Court has gated:

The firg condderation involves a determingtion whether the fallure was
ddiberate, srioudy negligent or an excusable oversght. The sscond
condderation involves an assessment of harm to the proponent of the
tesimony. Thethird and fourth condderaions involve an assessment of
the prgudice to the opponent of the evidence, the posshility of
dternativesto curethat harm and the effect on the orderly proceedings of
the court.

Id. ThisCourt hasfurther Sated:

Exdudonof evidenceisalas resort. Every reesonable dternaive means
of asuring the diminaion of any prgudice to the moving party and a

7



proper sanction againg the offending party should be explored before
ordering exduson.

McCollum, 608 So. 2d & 694. Inthar examinations of thesefactors, each Sde reaches understandably
different condusions concerning the necessity to exdude Dr. Tynesstetimony.

112.  The bendfidaies dlege with regard to the fird factor that the identification in the supplementd
interrogetory of Dr. Tynesasaurologigt, while not ddiberate, is more than an excusable oversght. They
characterize the answer as serioudy negligent because Dr. Elliott could have remedied the midake by
submitting the response to Dr. Tynes for review before supplying them with it. They quote Pierce v.
Heritage Properties, Inc., 688 So.2d 1385, 1389 (Miss. 1997) (quoting Smith v. Cessna Aircraft
Co., 124 FRD. 103, 107 (D.Md. 1989)), in support of their argument that a "fdse answver isin some
ways more worse than no answer; it mideads and confuses the parties” Dr. Elliott responds thet Dr.
Tynessdesgndtion asaurologist wasa"drafting eror,”" and the beneficarieshad over two years inwhich
they could have moved to strike the response or requested amore definite answer or obtained themissing
curiculum vitae. The beneficiaries counter that they should not be required to assume that the answersto
interrogatories may be mideading or incorrect necessitaing such mations, and it is not their respongibility
to palice the veradity of the ansvers

113.  Pierce concarned responses to interrogatories which were knowingly fase and can safdy be
categorized as ddiberate. 1d. a 1390 (the opinion uses the term™willful™). When asked by interrogatory
if there were other eyewitnessesto theevent whereacelling fan fdl upon an gpartment resident injuring her
knee, the plaintiff reoponded thet she was done when in fact amale guest was present and obsarved the
incdent. 1d. a 1388. After fasdy tedtifying during thefirgt trid that she was done, the plaintiff told the

Oefendantsin a depogition before the second trid that she was not done. 1d. Thefdsetesimony & the



fird trid and discovery vidaions resulted in this Court's afirming the trid court's dismissd with prgudice
of her complaint beforethe secondtrid. 1d. a 1391. Pierce, while"the paradigm Stuation in which the
plantff knowingly refused to be forthcoming and actively withhed the truth from the court,”  provides
guidance only as to what conditutes a ddliberate fallure to disdose facts during discovery. 1d. Thisis
diginguished from what condiitutes "serious negligence” as dated in McCollum.

14. Thereislittle doubt thet Dr. Elliott was negligent in misdentifying the area of Dr. Tynessfidd of
practice. Dr. Tynestedtified & trid that hewasnot aurologist and had not seen theinterrogatory response
where he was identified as such. Of the two parties, it was incumbent upon Dr. Elliott to insure the
accurecy of hisinterrogatory response. However, the substance of Dr. Tyness proposed testimony—as
explained in the interrogatory response-concerned the belief thet Buskirk's colon was not punctured, and
that the source of the infection which killed him was an outside source insarted by means of the catheter
through the urethras fase passage into the podterior of the prodtate. The bacteria were then transported
to the gte of theinfection. This necessaily involved aworking knowledge of the bodily systems nesded
to produce thisresult. The substance of the interrogatory response indicates the expert testimony would
cover these sysems.

115.  Therefore, we condudetha Snce palicing the veradity of acomprehengveinterrogatory response
should be the duty of the respondent, and the misidentification of the fidd of practice or expertise of the
expert was Dr. Hliott'sfault, serious negligence exisshere. The explanaion thet the misdentification was
amere drafting error, while probably true, does not excuse Dr. Elliott from the need for spedificity in
identification of experts when consdering the specidized nature of the medicd professon. At the same
time, we note that this one factor is not contralling of the issue even though it weighs in favor of the

benefidaries



716. The second factor, the importance of the tesimony of Dr. Tynes to Dr. Hlliott's defense, is
conceded by Buskirk'sbendfidariestoweghin Dr. Bliott'sfavor. They datethat exduson of Dr. Tyness
tesimony would have been harmful to Dr. Elliott's defense

717. However, they date that the third factor, the need for time to prepare to meet Dr. Tyness
tesimony, weighsin thar favor because the prgjudice causad by Dr. Tyness qudification and tesimony
as an expart in infectious diseases outwe ghed the importance of his testimony.

118.  Theimportanceof thismisdentification cannat beeasily overlooked when we ghing thisthird factor
because the benefidaries dlege they rdied greatly upon the notion thet Dr. Tyneswould be qudified and
tedtify as an expart witnessin urology. The benefidiaries daim they mede three tactica decisons dueto
this misdentification which resulted in prgudice to their case:

(1) they chasenat to prepare as much for the substance of Dr. Tynesstestimony because
they bdieved an urologis would not be qudified to testify concamning how becteria are

trangported through the lymphetic system;

(2) they chose nat to interview Dr. Tynes before his tesimony because they wished to
presarve the effect of their questioning on crass-examingion for thejury; and

(3) they choseto valuntarily dismissNMMC during trid becausethey fdt the caseagangt
Dr. Hlliott was srong due to his percaived lack of aqudified expert.

Dr. Hlliott countersthat the beneficiaries had over two yearsin which they could have deposed Dr. Tynes,
moved for amore definite response, moved for acontinuance, or merdy requested the missing curriculum
vitee

119. Thesetacticd decisonsnotwithstanding, thelanguage of Rule 26 focuses more upon the substance
of the proposed expert testimony as opposed to the mere identification of an expert'sfidd of practice or
expetise While theseidentifications play arole in the determination of how much an expart may tedify

and wha areaan expert'stestimony may cover, mis dentification done, when the substance of the expert's

10



tesimony is aufficently dear from the response, isinsuffident grounds to exdude the expart's testimony.
Thiscondugon isin kegping with the Rules intent to prevent trid by ambush and preference for trids on
the merits  Therefore, we hold that the substance of Dr. Tyness proposed tesimony provided in the
supplementary response by Dr. Elliott was sufficent to put the beneficiaries on natice asto how Dr. Tynes
would testify.  The benefidaries knew who Dr. Tyneswas and the substance of his proposed testimony
over two years before trid.  Their lack of sufficient preparation and reliance upon one word in the
interrogatory response, in light of the substance of that reponse, weighs againg them.
120. Bothpartiesgopear to agreethat thefourth factor, the possibility of acontinuance, does nat fit the
facts of the case because nether wanted acontinuance. The beneficiaries argue that a continuance should
not have been dlowed becausethe exdusion of thetestimony isthe gppropriateremedy according to Huff
v. Polk, 408 So. 2d 1368 (Miss 1982). Dr. Elliott submits that a continuance a trid is not the
gopropriate remedy because the beneficiaries had over two years to move for a continuance but did nat,
dl thewhile having the substance of Dr. Tynesstestimony availableto themin theinterrogatory response.
121.  InHuff, thetrid court dlowed the testimonies of expert witnesses, over the plaintiff's objection
and mation to exdude their tesimony, whenthe experts names and the substance of thair testimony were
given to the plantiff the moming of the beginning of trid. 1d. a 1368-69. An interrogatory propounded
over eéght months before trid asked for thisinformation, and the only responsewasthat their identity was
"Not determined a thistime™ 1 d. Thetrid court offered a continuance to the plaintiff, but this offer was
rgected by the plaintiff. 1 d. ThisCourt unanimoudy reversed the verdict for the defendant and Sated the
fallowing concerning the offer of a continuance:
[Defendant] contends that the noncompliance of the datute in
questionwas cured when the lower court offered [ plaintiff] acontinuance
Hrg, we have seen that [plaintiff] areedy had incurred the expense of

11



preparation for trid, induding the payment to amedicd expert who was

on his way from Jackson to Meridian. We can dmod take judicid

knowledge thet thiswould be rather expensve.

Theman paint, however, istha under the lower court'sruling in

this casg, in judtifying his attions by offering a continuance, the court is

sdting up agtuation where dther party to acausein litigation may decide

that he will not be reedy for trid on the day it is st and wishes adday.

He could get one by not conforming to the above quoted discovery rules

until the morning of the trid, knowing that he would get a continuance by

the court giving the aready prepared oppogtion a continuance. We

cartanly cannot condone the possihility of a Stuation such as thet being

legdlized.
Id. a 1371. The bendfidaries dlege tha cdling Dr. Tynes as an expat in infectious dissese was the
equivdent of reveding his identity just before trid, and thus they atempt to andogize this factudly
didtinguisheble case with the case sub judice. We are not convinced that a continuance would have been
ingppropriate giventhefactsin therecord. However, thelearned trid judgeisin abetter postion thanthis
Court to determine the effect arevdaion such asthe onein the indant case has upon the course of atrid.
Because the paties are in agreament on this issue and because the offer of an interview provided the
beneficdarieswith an opportunity to recover and adjust their srategy, wefind thet thetria court did not err

by faling to offer a continuance. We a0 disagree with the benefidaries tha the facts in Huff are
andogousto thefactsin theingant case

22. Asdated previoudy, the substance of the supplementary interrogatory response was aufficient to
put the beneficiaries on natice of Dr. Tynessexpected testimony in Saite of the misdentification of hisfidd
of expertise The plantiffsin Huff, however, did not know ether theidentities of the defendant'sexperts
or ther expected testimony beforetheday of trid. Thetrid court inthe casea bar offered the beneficiaries
the opportunity to interview Dr. Tynes before he tedified. Since the bendfidaries rgected this offer, we

condude thet thisfector waighsin favor of nather party.

12



123.  Insummary, it was serious negligence for Dr. Elliott's regponse to an interrogetory concerning his
expertsto misdentify Dr. Tynesasaurdogig whenin fact hewasnat.  Although the bendfidaries might
have discovered this by requesting a copy of the missng curriculum vitag, it isnot ther duty to policethe
veracity of theresponsesthey recaived. However, Dr. Tynesstestimony, asthebendficiariesreadily admiit,
was necessary to counter the testimony of the beneficiaries expert, and Dr. Elliott's case would have been
dradtically affected hed his testimony been excluded. Furthermore, the substance of the interrogatory
responseconcerning Dr. Tynessexpected tesimony wassufficient to givethe beneficiariesadequatenatice
of his expartise, despite his migdentification asaurologist. The fault for their ovarrdiance upon asngle
word when preparing for trid and dismissng NMMC lieswiththem. Fndly, theoffer of aninterview was
an gppropriate remedy conddering the facts of this case, 30 acontinuance need not have been offered nor
accepted. Thisfactor favors nather party. Conddering the baance of these equities, wefind thet thetrid
court did not abuseits discretion when it dlowed Dr. Tynesto tedtify.
.  WHETHER THE TRIAL COURT ERRED IN ALLOWING
DR.TYNESTOGIVEEXPERT OPINIONTESTIMONY NOT
DISCLOSED IN DISCOVERY.

24. Thebendfidariesdlegetha Dr. Tynesstestimony went beyond the substance of theinterrogatory
response and that the trid court abusad its discretion by alowing Dr. Tynes to testify concerning these
areas dlegedly outsde the scope of hisresponse. Dr. Elliott repliesthat an interrogatory response should
not beas substantid asadepogition and that the substance thet was provided in the response, coupled with
the notion that dl physdans have aworking knowledge of anatomy, sated a sufficiently broad scopeto
accommodate Dr. Tynesstesimony.

125. Rue 26 requires arepondent to an expert interrogatory to "date the subject metter on which the

expert is expected to tedify, and to Sate the substance of the facts and opinions to which the expert is

13



expected to testify and a summary of the grounds for eech opinion.” M.R.C.P. 26(b)(4)(A)(i). While
compliance with this rule necessarily involves a fact-intensve comparison of the responses to the
interrogetory with the tetimony adduced & trid, this Court has established a few guiddines when
determining what condtitutes an acceptable response. "'Vague or unrespondve answersto interrogatories
cannot be tolerated if the process of discovery is to survive as a reesonable method of discovering the
informationrequested intheinterrogatories™ SquareD Co. v. Edwards, 419 So. 2d 1327, 1329 (Miss.
1982). The information provided in the reoonse mugt be more then what is contained in a pleading.
Nichols v. Tubb, 609 So. 2d 377, 385 n.5 (Miss 1992). An expert should not be dlowed to testify
concerning asubject meter which is not induded in the response to the interrogatory.  Cf. Coltharp v.
Carnesale, 733 So. 2d 780 (Miss. 1999) (expert tedtified concarning avascular necrosis theory of
plantiff'sinjury which was nat reveded to plaintiff during discovery; trid court committed reversble error
in dlowing doctor's tesimony); T.K. Stanley, Inc. v. Cason, 614 So. 2d 942, 950-51 (Miss. 1992)
("Permanent disthility isasgparate subject matter from causation”; trid court found inerror when admitting
expart testimony on causationin light of interrogatory response); Winston v. Cannon, 430 So. 2d 413,
415 (Miss. 1983) (where plantiff's expert tedtified his origind report indicating no permanent injury to
plaintiff should be changed to reflect permanent injury; trid court was nat in error when it did not permit
expert to tedtify about permanent injury). However, where the sated subject metter in the response
necessily includesthe subject matter testified to at trid, it isan aduse of discretion to exdudethe expert's
tesimony. See Lumpkin, 725 So. 2d at 734. See also Peterson v. Ladner, 785 So. 2d 290, 295

96 (Miss. Ct. App. 2000); Ford v. Johnson, 750 So. 2d 546 (Miss. Ct. App. 1999).

14



26. The bendfidaries complain thet the trid judge should have exduded Dr. Tyness testimony in the
following Studions

(1) Dr. Tynestedtified concerning the effort it would teke to perforate the

colon, namdy thet onewould haveto puncture the progtatic capaule, two

layers of fasdia, and three layers of colon and that doing so wes highly

unlikdy for aurologis with thirty years experience

(2) Dr. Tynestediified concarning the results of the cystogram,;

(3) Dr. Tynes tedtified what a surgeon should find during exploretory

surgery in the "perined” goace if the colon was punctured during

catheterization.

(4) Dr. Tynes tedified thet the fallure to find a perforation in the colon

during the exploratory surgery indicated the probability thet it was not

punctured.
All four, they dlege, were beyond the scope of the substance of the interrogatory response.
127.  Wefind that the substance of the interrogatory response was sufficient to put the beneficiarieson
noticethat Dr. Tynesstestimony wouldindudethefour complained-of portionsof histestimony. Theeffort
required to puncture the colon through the urethrd passagewas afact encompassad in Dr. Tynessopinion
that the colon was not punctured when the catheter was insarted into Buskirk'sbladder. Thesameistrue
for the results of the cystogram, which would have reveded a puncture in the urethra. Ironicaly, Dr.
Tynessmigdentification asaurologist should have put the beneficiarieson naticethet Dr. Tynesstestimony
would involve the results of the cystogram. This dso halds true for the testimony concerning the lack of
infection in the expected places and the evidence thet no puncture could be seen in the colon during the
exploratory surgery. Therefore, we condude that Dr. Tynesstestimony did not go beyond the scope of

the interrogatory response and thisissue iswithout meit.

15



1.  WHETHERTHETRIAL COURT ERREDINDENYINGTHE

PLAINTIFFS MOTIONSFORADIRECTEDVERDICT AND

FOR JUDGMENT NOTWITHSTANDING THE VERDICT.
128. Thebendficaiesdlegetha reesonablejurorscould not have arrived a acondusion other then Dr.
Hliott wasnegligent. Therefore, they contend thet thetria court erredin denying their motion for adirected
verdict a thecondusion of evidenceand their motion for judgment notwithstanding theverdict efter thejury
rendered its verdict for Dr. Hlliott. They redte along and persuasive lig of undigouted testimony which
favors this condusion. Dr. Hlliott responds that there are sufficient facts in the record to cregte a jury
guestion asto his negligence such thet reasonable jurors could disagree.
129.  This Court's well-known standards of review for the denid of adirected verdict or aJNOV are
identicd:

Under thisstandard, this Court will condder the evidenceinthelight most

favoradle to the gopdles giving tha party the benefit of dl favoradle

inference thet may be reasonably drawn from the evidence. If thefacts o

conddered point 0 ovewhdmingly in favor of the gopdlant thet

reasonable men could not have arived a a contrary verdict, we are

required to reverse and render. On the other hand if there is subgtantiad

evidence in support of the verdict, that is, evidence of such qudity and

weight thet reasonable and fair minded jurorsin the exerdse of impartia

judgment might havereached different condusions afirmanceisrequired.

The above dandards of review, however, are predicated on the fact that

thetrid judge applied the correct law.
Steelev. Inn of Vicksburg, Inc., 697 So. 2d 373, 376 (Miss. 1997) (quoting Sperry-NewHolland
V. Prestage, 617 So. 2d 248, 252 (Miss. 1993)).

130.  Itwasuncontested at trid thet the bacteriacausng theinfectionwhich killed JC. Buskirk originated
inhiscolon or rectum. Thetwo nurses, the surgicd resdent, and Dr. Elliott tetified thet procedureswere
followed during the catheterization which should have kept the area around and ingde Buskirk's urethra

deile. The bendfidaies expert tedified that he was of the opinion thet Buskirk's colon was perforated
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during catheterization, infecting the retroperitoned gpace with the colon bacteria Dr. Elliott admitted thet
the only thing capable of perforating the colon used during the catheterization was the fiff guide.

131. However, nophyscd evidencewasintroduced toindicate Buskirk'scolonwasactudly perforated.
During the exploratory surgery, no puncture was found in Buskirk's colon.  In the examination of the
perined space, no bacteriawere found there dthough they should have been present had the colon been
perforated during catheterizetion. Likewise, no infection was found in the urethra, and a urindyss of
Buskirk's urine conducted fter the firg catheterization returned negative results for rectd becteria
Furthermore, the cystogram reveded no leskage in the urethra which would indicate the opportunity for
infection in the perined or the retroperitoned space. Findly, no puncture of the colon was found during
the cologtomy. Thesefactsdiffer sufficiently thet ajury questionwas crested wherereasonablemindscould
differ asto whether Dr. Hlliott was negligent. Thus, thetrid court did not e in denying adirected verdict
and ajudgment notwithstanding the verdict.

V.  WHETHERTHETRIAL COURT ERREDINDENYINGTHE
PLAINTIFFS MOTION FOR A NEW TRIAL.

132. Thebendfigariesfindly arguethat thetrid court erred by denying thar mationfor anew trid. They
gate thisCourt should disoount Dr. Tynessimproper tesimony when examining thisissue. Wehavefound
the tesimony of Dr. Tynesto be proper congdering the wording of the interrogatory response and the
testimony adduced at trid. Therefore, the task of proving the trid court committed error in denying this
moation is difficult congdering the evidence examined in the issue above. Dr. Elliott responds thet Dr.
Tyness tedimony was proper and thetrid court did not abuse its discretion in denying the maotion.

133.  ThisCourt will reverse atrid court'sdenid of amation for anew trid only when it amountsto an

abuse of the court'sdiscretion. Steele, 697 So. 2d at 376 (callecting authorities). A new trid will not be
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ordered unlessthe verdict isso contrary to the overwheming weight of theevidencethat todlow it to sand
would be to sanction an unconscionable injusice. Whitten v. Cox, 799 So. 2d 1, 13 (Miss. 2000)
(collecting authorities).

7134. Dr. Tyness tetimony was properly dlowed a trid as discussed in Issues | and 1. Since no
additiond facts are dleged to weigh overwhdmingly in the bendfidaries favor than the facts examined in
Issue 11, wefind that thisissue is without merit conddering the previous discussion of these issues.

CONCLUSON

135. The interrogatory response which migdentified Dr. Tynes as a urdlogig, but fully informed the
bendfidariesof the subject matter and substance of hisopinionsand the facts upon which they were based,
was not adiscovery violaion. Thetrid court did not et indlowing Dr. Tynessto tedify and to the extent
that hetedified. Thetrid court did not er in denying the mations for directed verdict and for judgment
notwithdanding the verdict or anew trid. Therefore, thetrid court's judgment is affirmed.
836. AFFIRMED.

SMITH, P.J., WALLER, COBB AND CARLSON, JJ., CONCUR. EASLEY AND

GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J.,
AND DIAZ, J., NOT PARTICIPATING.
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